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' St. Louis-San Francisco Railway Company
906 Olive Street — St.Louis, Missouri 63101 — (314) 241-7800

8-200A017

July 14, 1978

Donald E. Engle

Vice President and General Counsel

RECORDATION NO. . "“"8¥Fifed & Rocorded

8%8851“ & Recorded : i
JUL 191978 - K¢ 20 AM

XECORDATION NO. .
| o
1978
JUL 1.8 Secretary MUHRIALE CUMMEIGE COMMISSON
JUESSTALE numms&c&eﬁg'ééﬂ% B mmerce Commission
Washington, D C. 20423 :
Dear Sir:
Herewith for filing pursuant to Section 20c of the Interstate
Commerce Act are executed counterparts of the following documents
s 1978, between

. (1) Purchase Agreement dated as of June 1
St. Louis~San Francisco Railway Company, Vendee, and General

Motors Corporation (Electro-Motive Division), Vendor.
1978,

(2)  Assignment of Purchase Agreement dated as of June 1
among St. Louis-San Francisco Railway Company, Assignor, The '~
Connecticut Bank and Trust Company, Assignee, and General Motors

Corporation (Electro Mot1ve Division).
, 1978,

(3) Lease of Railroad Equipment dated as of June 1
between The Connecticut Bank and Trust Company, Lessor, and

St. Louis-San Francisco Railway Company, Lessee,
The names and addresses of the parties to the documents
referred to in this letter are as follows:
Assignee-ILessor
The Connecticut Bank and Trust Company

Oné Constitution Plaza

o
ﬂ.}endee—Assignor -Lessee
L. St, Louis-San Francisco Railway Company

Fa & Hartford, Connecticut 06115
o0 = =
Moo o-@ilder -Vendor
2 - ¢3< General Motors Corporation (Electro-Motive D1v151on)
3 - Q<
Y -+t LaGrange, Illinois 60525
(8.4 . Q.
<o
=
=

3253 East Trafficway
Springfield, Missouri 65802




" Interstate Commerce Commission -2 - ‘ July 14, 1978

The following railroad equipment is covered by the documents
referred to in this letter: '

Lessee's -
Road Numbers
Type Quantity (Both Inclusive)
3,000 h. p. Diesel v 8 950-957

Electric Locomotive

Such equipment bears the name of the Lessee (St. Louis-San Francisco
Railway Company), the road numbers set forth above, and the following
legend: ''"Ownership subject to a Security Agreement filed under the
Interstate Commerce Act, Section 20c',

Please file and record the documents referred to in this letter
and cross~index them under the names of the parties listed above. A
check for $100 is enclosed for payment of the recording fee.

Please return to the delivering messenger the following items:

(a) - All counterparts of the documents referred to in this letter
that are not required for filing, stamped with the appropriate recordation
number, :

(b) A stamped copy of this letter.
(c) Your fee receipt and letter confirming recordation, addressed

to Robert C. Nash, Esq., Messrs, Chapman and Cutler, 111 West
Monroe Street, Chicago, Illinois 60603,

Very truly yours,
Donald E. iEngle

DEE:jj
Enclosures
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LEASE OF RAILROAD EQUIPMENT

Dated as of June 1, 1978

Between

THE CONNECTICUT BANK AND TRUST CCMPANY as Trustee,
as Lessor,

and

ST. LOUIS~-SAN FRANCISCO RAILWAY COMPANY,
28 Lessee,




Parties

LEASE OF RAILROAD EQUIPMENT
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LEASE OF RAILROAD EQUIPMENT dated as
of June 1, 1978, between THE CONNECTICUT BANK
AND TRUST COMPANY, a Connecticut banking
corporation (the "Lessor"), not individually
‘but solely in its capacity as Trustee under a
Trust Agreement dated as of the date hereof
with Connell Rice & Sugar Co., Inc. (Connell
Leasing Company Division) and Northwestern
National Bank of Minneapolis (collectively,
the "Owners"), and ST. LOUIS-SAN FRANCISCO
RAILWAY COMPANY, a Missouri corporation ("the
Lessee"). ' '

_ WHEREAS the Lessee has assigned to the Lessor,
pursuant to an Assignment of Purchase Agreement dated as
of the date hereof ("the Assignment"), certain of its -
interests in a Purchase Agreement dated as of the date hereof
("the Purchase Agreement"), between the Lessee and GENERAL
MOTORS CORPORATION (Electro-Motive Division) ("the Builder");

WHEREAS the Lessor has accepted the Assignment\and
proposes to purchase from the Builder such units of railroad
equipment described in Schedule A hereto (hereinafter called
the Units) as are delivered and accepted under the terms of
this Lease;

WHEREAS the Lessee desires to lease from the Lessor
such number of Units as are so delivered and accepted here-
under, at the rentals and upon the terms and conditions here-
inafter provided;

NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions: ‘

§ 1. Net Lease. This Lease is a net lease, the
Lessee's obligation to pay all rentals and other amounts
hereunder shall be absolute and unconditional, and, except
as herein provided, the Lessee shall not be entitled to
any abatement of rent, reduction thereof or setoff against
rent, including, but not limited to, abatements, reductions
or setoffs due or alleged to be due by reason of any past,
present or future claims of the Lessee against the Lessor
under this Lease or the Builder or otherwise; nor, except



as otherwise expressly provided herein, shall this Lease
terminate, or the respective obligations of the Lessor or
the Lessee be otherwise affected, by reason of any defect
in or damage to or loss of possession or loss of use or
destruction of all or any of the Units from whatsoever
cause, any liens, encumbrances or rights of others with
respect to any of the Units, the prohibition of or other
restriction against the Lessee's use of all or any of the
Units, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due
‘authorization of this Lease, any insolvency of or the bank-
ruptcy, reorganization or similar proceeding against the
Lessee, or for any other cause whether similar or dissimilar
to the foregoing, any present or future law to the contrary
notwithstanding, it being the intention of the parties here-.
to that the rents and other amounts payable by the Lessee
hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation
to pay the same shall be terminated pursuant to the express
provisions of this Lease. To the extent permitted by applic-
able law, the Lessee hereby waives any and all rights which
it may now have or which at any time hereafter may be con-
ferred upon it, by statute or otherwise, to terminate,
- cancel, quit or surrender the lease of any of the Units
except in accordance with the express terms hereof. Each
rental or other payment made by the Lessee hereunder shall
~ be final and the Lessee shall not seek to recover all or any
part of such payment from the Lessor for any reason whatso-
ever; provided, however, that the Lessee shall not be fore-
closed from exercising such other legal rlghts and remedies
‘as it may have against the Lessor.

§ 2. Delivery and Acceptance of Units. The Lessor
hereby appoints the Lessee its agent for inspection and
acceptance of each of the Units. The Lessee will cause
its agent or an employee of the Lessee to inspect the same,
and if such Unit is found to be acceptable, to execute and
deliver to the Lessor a certificate of acceptance in substan-
tially the form annexed as Annex C to the Purchase Agreement
("Certificate of Acceptance") stating that such Unit has been
inspected and accepted on behalf of the Lessee and the
Lessor on the date of such Certificate of Acceptance and
is marked in accordance with § 5 hereof, whereupon such
Unit shall be deemed to have been delivered to and accepted
by the Lessee and shall be subject thereafter to all the
terms and conditions of this Lease. The Lessor will cause
each Unit to be delivered to the Lessee at the point or
points specified in Schedule A hereto. Units shall not be
delivered to or accepted hereunder by the Lessee subsequent
to June 30, 1979.




3. Rentals. (a) With respect to each Unit
delivered and accepted hereunder prior to January 1, 1979,
the Lessee will pay to the Lessor, as rental for each such
Unit, (i) an interim installment of rent payable on January 3,
1979, and (ii) 30 consecutive semiannual installments pay-
able on January 3 and July 3 in each year, commencing
July 3, 1979. The interim installment of rent shall be
in .an amount equal to .0250% of the Purchase Price (as
hereinafter defined) of each such Unit for each day from
the Closing Date under the Purchase Agreement with respect
to such Unit to, but not including, January 3, 1979. The 30
consecutive semliannual rental installments shall each be in
an amount equal to 4.214264% of the Purchase Price of each
Unit then subject to this Lease.

(b) With respect to each Unit dellvered and
accepted hereunder on or after January 1, 1979, and on or
before June 30, 1979, the Lessee will pay to the Lessor,
as rental for each such Unit, (1) an interim installment
of rent payable on July 3, 1979, and (ii) 29 consecutive
semiannual installments payable on January 3 and July 3
in each year, commencing January 3, 1980. The interim
installment of rent and the 29 consecutive semiannual rental
installments shall each be in such amount as shall, in the
reasonable opinion of the Lessor, cause the Lessor's after-
tax economic yields and cash flows (computed on the same
assumptions, including tax rates, as were utilized by the
Lessor in originally evaluating this transaction) to equal
the after-tax economic yields and cash flows that would have
been realized by the Lessor if such Unit had been accepted
prior to January 1, 1979,

For purposes of this Lease, Purchase Price shall
mean the base price per Unit as set forth in Schedule A
hereto plus or minus 10%, which base price is subject to
such increase or decrease as may be agreed upon by the
Builder, the Lessor and the Lessee.

If any of the rental payment dates referred to
above is not a business day, the rental payment otherwise
payable on such date shall be payable on the next succeeding
business day. The term "business day" as used herein means
a calendar day, excluding Saturdays, Sundays and all other
days on which banking organizations in St. Louis, Missouri,
Hartford, Connecticut or New York, New York, are authorized
or obligated to remain closed.



The Lessor hereby instructs the Lessee to make all
the payments provided for in this Lease directly to it at-
such address as shall from time to time be specified in
writing by the Lessor. The Lessee agrees to make each pay-
ment provided for herein as contemplated by this paragraph
in immediately available funds.

4. Term of Lease. The term of this Lease as
to each Unit shall begin on the date of acceptance of such
Unit hereunder and, subject to the provisions of §§ 7,
10 and 13 hereof, shall terminate on the date on which
the final payment of rent in respect thereof is due pursuant
to § 3 hereof. The obligations of the Lessee hereunder
(including, but not limited to, the obligations under §§ 6,
7, 9 and 11 hereof) shall survive the expiration of the term
of this Lease.

5. Identification Marks. The Lessee will cause
each Unit to be kept numbered with the identifying number set
forth in Schedule A hereto, or in the case of any Unit not
there listed such identifying number as shall be set forth
in any amendment or supplement hereto extending this Lease
to cover such Unit, and will keep and maintain, plainly, '
distinctly, permanently and conspicuously marked on each
side of each Unit, in letters not less than one inch in
height, the words "Ownership subject to a Security Agree-
ment filed under the Interstate Commerce Act, Section 20c",
or other appropriate words designated by the Lessor, with
appropriate changes thereof and additions thereto as from
time to time may be required by law in order to protect
the Lessor's title to and property in such Unit and the
rights of the Lessor under this Lease. The Lessee will
not place any such Unit in operation or exercise any
control or dominion over the same until such words shall
have been so marked on both sides thereof and will replace
promptly any such words which may be removed, defaced or
destroyed. The Lessee will not change the identifying
number of any Unit unless and until (i) a statement of new
number or numbers to be substituted therefor shall have
been filed with the Lessor and filed, recorded and deposited
by the Lessee in all public offices where this Lease shall
have been filed, recorded and deposited and (ii) the Lessee .
shall have furnished Lessor an opinion of counsel to the
effect set forth in subparagraph (b)(i) of § 15 hereof in
respect of such filing, recordation and deposit.

Except as provided in the preceding paragraph, the
Lessee will not allow the name of any person, association or



corporation to be placed on any Unit as a designation that
might be interpreted as a claim of ownership; provided, .
however, that the Units may be lettered with the names or.
initials or other insignia customarily used by the Lessee.

§ 6. Taxes. All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for collec-
tion or other charges and will be free of expense to the’
Lessor with respect to the amount of any local, state,
federal or foreign taxes or foreign withholdings (other than .
any United States federal income tax payable by the Lessor
in consequence of the receipt of payments provided for
herein and other than the aggregate of all state or city
income taxes or franchise taxes measured solely by net
income based on such receipts, or gross receipts taxes
[other than gross receipts in the nature of sales or use
taxes], up to the amount of any such taxes which would be
payable to the state and city in which the Lessor has-its
principal place of business without apportionment to any
other taxing jurisdiction, except any such tax which is
in substitution for or relieves the Lessee from the payment
of taxes which it would otherwise be obligated to pay or
reimburse as herein provided) or registration, documenta-
tion and license fees, assessments, duties, charges, fines
or penalties (all such expenses, taxes, withholdings,
registration, documentation and license fees, assessments,
duties, charges, fines and penalties being hereinafter
called Impositions) hereafter levied, imposed or assessed
upon or in connection with or measured by this Lease or any
sale, rental, use, payment, shipment delivery or transfer
of title under the terms hereof, all of which Impositions
the Lessee assumes and agrees to pay on demand in addition
to the payments to be made by it provided for herein, and
from and against which the Lessee agrees to indemnify,
protect, defend, save and keep harmless the Lessor on an
after-tax basis. The Lessee will also pay promptly . all
Impositions which may be levied, imposed upon any Unit or
for the use or operation thereof or upon the earnings
arising therefrom (except as provided above) or upon the
Lessor solely by reason of its ownership thereof and will
keep at all times all and every part of such Unit free and
clear of all Impositions which might in any way affect
the title of the Lessor or result in a lien upon any such
Unit; provided, however, that the Lessee shall be under
no obligation to pay any Imposition of any kind so long
as it is contesting in good faith and by appropriate legal
proceedings such Imposition and the nonpayment thereof does
not, in the reasonable opinion of the Lessor, adversely




affect the title, property or rights of the Lessor hereunder.
If any Impositions shall have been charged or levied against
the Lessor directly and paid by the Lessor, the Lessee shall
reimburse the Lessor on presentation of an invoice therefor
with interest thereon at the Prime Rate defined in the
Purchase Agreement. The obligations of the Lessee to pay
all Impositions shall be deemed a rental obligation.

In the event any reports with respect to imposi-
tions are required to be made, the Lessee will either make
such reports in such manner as to show the interest of the
Lessor in such Units or notify the Lessor of such require-
ment and make such reports in such manner as shall be satis-
factory to the Lessor; provided, however, that if the Lessee
is not permitted to make such reports on behalf of the
Lessor, it will so notify the Lessor and will furnish to
the Lessor all information necessary for the Lessor to make
such reports.

To the extent that the Lessee may be prohibited
by law from performing in its own name the duties required
by this § 6, the Lessor hereby authorizes the Lessee to
act in its own name and on its behalf; provided, however,
that the Lessee shall indemnify and hold the Lessor harmless
from and against any and all claims, costs, expenses, damages,
losses and liabilities incurred in connection therewith as
a result of, or incident to, any action or failure to act
by the Lessee pursuant to this authorization.

The Lessee shall, whenever reasonably requested
by the Lessor, submit to the Lessor copies of returns,
statements, reports, billings and remittances, or furnish
other evidence, satisfactory to the Lessor of the Lessee's
performance of its duties under this § 6. The Lessee shall
also furnish promptly upon request such data as the Lessor
reasonably may require to permit the Lessor's compliance
with the requirements of taxing jurisdictions.

: 7. Maintenance; Payment for Casualty Occur-
rences; Insurance. The Lessee agrees that, at its own cost
and expense, 1t wi1ll maintain and keep each Unit (including
any parts installed on or replacements made to any Unit andg
considered an accession thereto as hereinbelow provided)
which is subject to this Lease in good operating order,
repair and condition, ordinary wear and tear excepted.

The Lessee, at its own cost and expense, may from



time to time make such other additions, modifications and
improvements to the Units during the term of this Lease as
are readily removable without causing material damage to the
Units (and do not adversely and materially affect the value
of the Units). The additions, modifications and improvemerts
made by the Lessee under the preceding sentence shall be
owned by the Lessee, except to the extent such additions,
modifications or improvements are made in order to comply
with the next paragraph.

. Any and all parts installed on and additions and
replacements made to any Unit (i) which are not readily
removable without causing material damage to such Unit, (11i)
the cost of which is included in the Purchase Price of such
Unit, (iii) in the course of ordinary maintenance of the Units
or (iv) which are not readily removable and are required for
the operation or use of such Unit by the interchange rules of
the Association of American Railroads or by the regqulations
of the Interstate Commerce Commission, the Department of
Transportation or any other applicable regulatory body, shall
constitute accessions to such Unit and full ownership thereof
free from any lien, charge, security interest or encumbrance
shall immediately be vested in the Lessor.

In the event that during the term of this Lease
or until such Unit shall have been returned pursuant to § 14
heréof, any Unit shall be or become worn out, lost, stolen,
destroyed or, in the good faith and reasonable opinion of the
Lessee or the Lessor, irreparably damaged, from any cause
whatsoever, or taken or requisitioned by condemnation or
otherwise under authority of law and such taking or requisi-
tion shall have exceeded 120 days or shall extend beyond the
term of this Lease (such occurrences being hereinafter called
Casualty Occurrences), the Lessee shall promptly and fully
notify the Lessor with respect thereto. On the rental pay-
ment date next succeeding such notice or, within 60 days if
such Unit is being returned under § 14 hereof, the Lessee
shall pay to the Lessor an amount equal to the accrued rental
in respect of such Unit to and including the date payment is
due pursuant to this sentence plus a sum equal to the
Casualty Value (as hereinafter defined) of such Unit as of
the date such payment,is due in accordance with the schedule
set out below. Upon the making of such payment by the Lessee
in respect of any Unit, the rental for such Unit shall cease
to accrue and the term of this Lease as to such Unit shall
terminate. The Lessor shall, after payment by the Lessee of
a sum equal to the Casualty Value of any Unit which shall



have suffered a Casualty Occurrence, and any other amounts
“then due hereunder, execute and deliver to the Lessee a bill
of sale (without warranties) for each Unit such as will
transfer to the Lessee such title to such Unit as the Lessor
derived from the Builder, free and clear of all liens,
security interests and other encumbrances arising through the
Lessor. In the event that any Unit is taken or requisitioned
under authority of law as set forth in the first sentence of
this paragraph but such taking does not exceed 120 days nor
extend beyond the end of the term of this Lease, the Lessee
shall notify the Lessor of such taking or requisition and all
the Lessee's obligations under this Lease with respect to
such Unit, including, but not limited to, rental with respect
thereto pursuant to § 3 hereof, shall continue as if such _
taking or requisition had not occurred. All payments received .
by the Lessor or the Lessee in respect of such taking or R
. requisition for the use of such Unit during the term of this
Lease shall be pald over to, or retained by, the Lessee.

With respect to Units delivered and accepted here-
under prior to January 1, 1979, the Casualty Value of each
Unit as of any rental payment date or such other date on which
such Casualty Value is payable shall be that percentage of the
Purchase Price of such Unit as is set forth in the following
schedule opposite such rental payment date or such other date:

and accepted hereunder on or after January 1,
set forth in a supplemental schedule.

Date Percentage Date Percentage - Date Percentage
January 3, 1979 108.63978 January 3, 1984 95.48134+ January 3, 1989 58.08550"
July 3, 1979 108.04800 July 3, 1984 86.79206 July 3, 1989 55.40718
January 3, 1980 109.21972 January 3, 1985 84.88314 January 3, 1990 52.18742
July 3, 1980 108.48724 July 3, 1985 83.00116 July 3, 1990 49.34496
January 3, 1981 108.81666 January 3, 1986 80.66466 January 3, 1991 46.00194
July 3, 1981 107.95980 July 3, 1986 71.41276 July 3, 1991 42,99484
January 3, 1982 107.50042 January 3, 1987 68.87820 January 3, 1992  39.54802
July 3, 1982 99.35408 July 3, 1987 66.49070 July 3, 1992 36.36958
January 3, 1983 98.39884 January 3, 1988 63.66626 January 3, 1993 32.81404
July 3, 1983 97.04412 . July 3, 1988 61.13808 July 3, 1993 29.51356

and thereafter. 26.00000

Casualty Values with respect to each Unit delivered

1979, will be

Such Casualty Values

will be computed on the basis of the assumptions used by the
Lessor in originally evaluating this transaction.



Except as hereinabove in this § 7 provided, the _
Lessee shall not be released from its obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit from and after: acceptance thereof by
the Lessee hereunder. :

The Lessee will procure and maintain at its sole
cost and expense at all times during the continuance of this .
Lease (and thereafter so long as any Unit is at the risk of"
the Lessee), insurance coverage for comprehensive general -
liability, physical damage, theft, fire with extended coverage
("property insurance") and any other insurance as may be
reasonably required by the Lessor for the benefit of the
Lessor as its interests appear, in amounts, against risks, in
form and with insurance companies or underwriters as shall be
satisfactory to the Lessor from time to time and shall deliver
to the Lessor a certificate of the issuer of such insurance
coverage setting forth a description of the terms thereof;
provided, however, that, in the case of comprehensive general
liability insurance, such insurance shall be in such amounts,
against such risks and with such insurance companies or
underwriters as shall be consistent with prudent industry
practice, and that, in the case of property insurance,. the
Lessee may self-insure to the extent it self-insures equipment
of a nature similar to the Units and to the extent such
'self-insurance is consistent with prudent industry practice.
Without limiting the foregoing, each insurance policy shall
provide that it will not be invalidated as against the Lesscor
because of any violation of a condition or warranty of the
policy or application therefor by the Lessee and that it may be
altered or cancelled by the insurer only after not less than 30
days advance written notice to the Lessor. All liability
policies shall name the Lessor as an additional insured
person. All policies covering loss or damage to the Units
shall provide that payment thereunder for any such loss or
damage shall be made to the Lessor and the Lessee as their
interests may appear. If the Lessee shall fail to provide and
furnish any of said insurance, the Lessor may, after reason-
able notice to Lessee and a reasonable opportunity under the
circumstances to correct or provide such insurance, procure
such insurance and the Lessee shall, upon demand, reimburse
the Lessor for all outlays for such insurance with interest
thereon computed at the rate of 12% per annum or such lesser
maximum rate as may be permitted by applicable law.

Any property insurance proceeds as the result of
insurance carried by the Lessee or condemnation payments



received by the Lessor in respect of Units suffering a Casu-
alty Occurrence shall be deducted from the amounts payable by
the Lessee to the Lessor in respect of Casualty Occurrences
pursuant to this § 7. If the Lessor shall receive any such
property insurance proceeds or condemnation payments which
are in excess of the Casualty Value, any such property
insurance proceeds and any such excess condemnation pay-
ments shall remain the property of the Lessor. All property
insurance proceeds received by the Lessor in respect of any
Unit not suffering a Casualty Occurrence shall be paid to
the Lessee, provided no Event of Default shall have occurred
and be continuing hereunder, upon proof satisfactory to the
Lessor that any damage to such Unit in respect of which such
proceeds were paid has been fully repaired.

§ 8. Reports. On or before March 31 in each year,
commencing with the calendar year 1979, the Lessee will fur-
nish to the Lessor an accurate statement (a) setting forth
as at the preceding December 31 the amount, description and
numbers of all Units then leased hereunder, the amount,.
description and numbers of all Units that have suffered a
Casualty Occurrence during the preceding calendar year (or
since the date of this Lease in the case of the first such
statement) or are then undergoing repairs (other than running
repairs) or then withdrawn from use pending such repairs
(other than running repairs) and such other information
regarding the condition and state of repair of the Units as
the Lessor may reasonably request and (b) stating that, in
the case of all Units repainted or repaired during the period
covered by such statement, the numbers and markings required
by § 5 hereof have been preserved or replaced. The Lessor
shall have the rights by its agents, to inspect the Units and
the Lessee's records with respect thereto at such reasonable
times as the Lessor may request during the continuance of this
lease.

, The Lessee will furnish to the Lessor, when and as

published, a copy of each quarterly and annual report to
stockholders and a copy of each prospectus issued in connec-
tion with any public offering of the Lessee's securities.
The Lessee will also furnish to the Lessor a copy of each
quarterly and annual financial report filed by the Lessee
with the Interstate Commerce Commission.



Each set of financial documents delivered to the
Lessor shall be accompanied by a certificate (dated the date
of delivery) of the President or a Vice President of the
Lessee confirming that as at the date of such certificate no
Event of Default as defined herein has occurred and is con-
tinuing, or if any such Event of Default has occurred, and is
continuing, specifying the nature and period of ex1stence
thereof and what action the Lessee has taken or proposes to
take with respect thereto. :

§ 9. Disclaimer of Warranties; Compliance with
Laws and Rules; Indemnification. TBE LESSOR MAKES NO WAR-
RANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO
THE DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE
MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DELIVERED
TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES NO WARRANTY :
OF MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICU-
LAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY COMPONENT
THEREOF, it being agreed that all such risks, as between
the Lessor and the Lessee, are to be borne by the Lessee;
but the Lessor hereby irrevocably appoints and constitutes
the Lessee its agent and attorney-in-fact during the term
of this Lease to assert and enforce from time to time, in
the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole
cost and expense, whatever claims and rights the Lessor may
have against the Builder under the provisions of Articles
9 and 10 of the Purchase Agreement; provided, however, that
if at any time an Event of Default shall have occurred and be
continuing hereunder, the Lessor may assert and enforce, at
the Lessee's sole cost and expense, such claims and rights.
The Lessee's delivery of a Certificate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor that
the Units described therein are in all the foreqgoing respects
satisfactory to the Lessee, and the Lessee will not assert
any claim of any nature whatsoever against the Lessor based
on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor,.
to comply in all respects (including without limitation,
with respect to the use, maintenance and operation of each
Unit) with all laws of the jurisdictions in which its opera-
tions involving the Units may extend, with the interchange
tules of the Association of American Railroads and with
all lawful rules of the Department of Transportation, the
Interstate Commerce Commission and any other legislative,
executive, administrative or judicial body exercising any



power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of
the Units, and in the event that such laws or rules require
any alteration, replacement or addition of or to any part
on any Unit, the Lessee will conform therewith at its own
expense; provided, however, that the Lessee may, in good
faith, contest the validity or application of any such law
or rule in any reasonable manner which does not, in the
opinion of the Lessor, adversely affect the property or
rlghts of the Lessor under this Lease.

‘ The Lessor (which term as used herein shall 1nclude
the Lessor in both its individual and fiduciary capacities and
the Lessor's successors, assigns, agents and servants) shall
have no responsibility or liability to the Lessee, its succes-
sors or assigns, or to any other person, with respect to any
-or all liabilities (as "liabilities" is hereinafter defined),
and the Lessee hereby assumes liability for, and hereby agrees,
at its own cost and expense, to indemnify, protect, defend,
save and keep harmless the Lessor from and against, any and
all liabilities, other than the Lessor's obligation to pay to
the Builder the Purchase Price for all Units delivered and
accepted in accordance with the terms hereof. The term .
"liabilities" as used herein shall include any and all
liabilities, obligations, losses, damages, penalties, claims,
actions, suits, costs, expenses and disbursements, including
reasonable legal fees and expenses, of whatsoever kind and
nature, imposed on, incurred by or asserted against the
Lessor, in any way relating to or arising or alleged to arise
out of this Lease, the Purchase Agreement, the Assignment or
the manufacture, purchase, acceptance, rejection, ownership,
transporting, delivery, leasing, possession, control, use,
operation, condition, testing, servicing, maintenance,
repair, improvement, replacement, storage, sale, return or
other disposition of the Units (including, without limitation,
(a) any inadequacy or deficiency or defect therein, including
- latent defects, whether or not discoverable by the Lessor or
the Lessee, or any claim for patent, trademark or copyright
infringement, (b) any accident in connection therewith
resulting in damage to property or injury or death to any
person, including but not limited to, employees and agents of
the Lessee, (c) any strict liability in tort and (d) any
interruption of service, loss of business or consequential
damages resulting therefrom). The Lessee agrees to give the
Lessor and the Lessor agrees to give the Lessee prompt
written notice of any of the liabilities hereby indemnified
against. The Lessee's obligations under this paragraph shall
be those of a primary obligor whether or not the Lessor is



also indemnified with respect to the same matter by any other
person. The indemnities arising under this paragraph shall
survive payment of all other obligations under this Lease and
the expiration or termination of this Lease. Nothing in this
§ 9 shall constitute a guarantee by the Lessee of the residual
value of any Unit or of any indebtedness for borrowed money
incurred by the Lessor and secured by an assignment of rentals_
payable hereunder pursuant to § 12 hereof.

The Lessee agrees to prepare and dellver to the
Lessor within a reasonable time prior to the required date
of filing (or, to the extent permissible, file on behalf
of the Lessor) any and all reports (other than reports or
returns with respect to taxes for which the Lessee is not
responsible pursuant to § 6 hereof) to be filed by the
Lessor with any federal, state or other regulatory authority
by reason of the ownership by the Lessor of the Unlts or the
leasing thereof to the Lessee.

’ § 10. Default. If, during the continuance of
this Lease, one or more of the following events (each such
event being hereinafter sometimes called an Event of Default)
shall occur:

(a) default shall be made in payment of any amount
payable under this Lease and such default shall continue
for 10 days:

(b) the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease or of pos-
session of the Units, or any thereof:

{c) default shall be made in the observance or
performance of any other of the covenants, conditions
and agreements on the part of the Lessee contained
herein or in the Purchase Agreement, and such default
shall continue for 30 days after written notice from
the Lessor to the Lessee specifying the default and
demanding that the same be remedied;

(d) any representation or warranty made by the
Lessee hereunder or in any certificate or statement
furnished by the Lessee pursuant to or in connection
with the Purchase Agreement or this Lease proves untrue
in any material respect as of the date of issuance or
making thereof;

(e) a petition for reorganization under Sec-
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tion 77 of the Bankruptcy Act, as now constituted or

as said Section 77 may hereafter be amended, shall be
filed by or against the Lessee and, unless such peti-
tion shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long
as such stay shall continue in force or such ineffec-
tiveness shall continue), all the obligations of the
Lessee under this Lease shall not have been and shall
not continue to have been duly assumed in writing, pur-
suant to a court order or decree, by a trustee or
trustees appointed (whether or not subject to ratifica-
tion) in such proceedings in such manner that such '
obligations shall have the same status as obligations
incurred by such trustee or trustees, within 30 days
after such appointment, if any, or 60 days after- such
petition shall have been filed, whichever shall be.
earlier; or :

(f) any other proceedings shall be commenced by
or against the Lessee for any relief which includes,
or might result in, any modification of the obligations
‘of the Lessee hereunder under any bankruptcy or insol-
vency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law
which does not permit any readjustments of the obliga-
tions of the Lessee hereunder), and, unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as
such stay shall continue in force or such ineffectiveness
shall continue), all the obligations of the Lessee under
this Lease shall not have been and shall not continue to
have been duly assumed in writing, pursuant to a court
order or decree, by a trustee or trustees or receiver
or receivers appointed (whether or not subject to rati-
fication) for the Lessee or for the property of the
Lessee in connection with any such proceedings in such
manner that such obligations shall have the same status
as obligations incurred by such a trustee or trustees
or receiver or receivers, within 30 days after such
appointment, if any, or 60 days after such proceedings
shall have been commenced, whichever shall be earlier;

then, in any such case, the Lessor, at its option, may:
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(i) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for the breach thereof, including
without limitation net after-tax losses of federal and
state income tax benefits to which the Lessor would
otherwise be entitled under this Lease; or

(ii) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate
as though this Lease had never been made, but the Lessee
shall remain liable as provided in this clause (ii); and
thereupon the Lessor may by its agents enter upon the
premises of the Lessee or other premises where any of.
such Units may be, without judicial process if this can
be done without breach of the peace and in accordance
with due process of law, and take possession of all or
any of the Units and thenceforth hold, possess, sell,
operate, lease to others and enjoy the same free from
any right of the Lessee, or its successors or assigns,
to use the Units for any purposes whatever and without
any duty to account to the Lessee for such action or
inaction or for any proceeds arising therefrom; but
the Lessor shall, nevertheless, have a right to re-
cover from the Lessee any and all amounts which under
the terms of this Lease may be then due or which may
‘have accrued to the date of such termination (comput-
ing the rental for any number of days less than a full
rental period by multiplying the rental for such full
rental period by a fraction of which the numerator is
such number of days and the denominator is the total
number of days in such full rental period) and also to
recover forthwith from the Lessee as damages for loss
of the bargain and not as a penalty, whichever of the
- following amounts the Lessor, in its sole discretion,
shall specify: (x) a sum, with respect to each Unit,
equal to (A) the excess of the present value, at the
time of such termination, of the entire unpaid balance
of all rental. for such Unit which would otherwise have
accrued hereunder from the date of such termination to
the end of the term of this Lease as to such Unit over
the then present value of the rental which the Lessor
reasonably estimates to be obtainable for the Unit dur-
ing such period, such present value to be computed in
each case on the basis of a 6% per annum discount, com-



pounded semiannually from the respective dates uponf~
which rentals would have been payable hereunder had this
Lease not been terminated; provided, however, that if
the Lessee shall dispute the estimate of the Lessor
under this clause (A) within 10 days after delivery to
it of a written notice thereof, then such value shall be
determined by an Appraiser (as defined in § 13 hereof)
plus (B) an amount which, after deduction of all taxes
required to be paid by the Lessor in respect of the
receipt thereof under the laws of any Federal, state or
local government or taxing authority of the United
States of America or under the laws of any taxing autho-
rity or governmental subdivision of a foreign country,
shall, in the reasonable opinion of the Lessor, cause
the Lessor's net return under this Lease to be equal

to the net return (computed in accordance with the
assumptions utilized by the Lessor in estimating its
net return upon entering into this Lease, as such
assumptions are set forth in § 17 hereof) and that would
have been available to the Lessor if it had been en-
titled to utilization of all or such portion of the Tax
Benefits (as defined in § 17 hereof) which was lost,
not claimed, not available for claim or disallowed or
recaptured in respect of a Unit as a direct or indirect
result of the breach of one or more of the representa-
tions, warranties and covenants made by the Lessee in §
17 or any other provision of this Lease, the inaccuracy
of any statement in any letter or document furnished to
the Lessor by the Lessee, the termination of this
Lease, the Lessee's loss of the right to use such Unit,
any action or inaction by the Lessee or sale or other
disposition of the Lessor's interest in such Unit after
the occurrence of an Event of Default plus such sum as
will pay or reimburse the Lessor for any interest,
penalties or additions to tax incurred in connection
with such loss, failure to claim, inability to claim,
disallowance or recapture; or (y) an amount equal to
the excess, if any, of the Casualty Value as of the
rental payment date on or next preceding the date of
termination over the amount the Lessor reasonably .
estimates to be the sales value of such Unit at such
time; provided, however, that if the Lessee shall
dispute the estimate of the Lessor under this clause
(y) within 10 days after delivery to it of a written
notice thereof, then such value shall be deter-

mined by an Appraiser; and provided, further, that in
the event the Lessor shall have sold any Unit, the




Lessor, in lieu of collecting any amounts payable to
the Lessor by the Lessee pursuant to_the preceding
clauses (x) and (y) of this part (B) with respect to -
such Unit, may, if it shall so elect, demand that the
Lessee pay the Lessor and the Lessee shall pay to the
Lessor on the date of such sale, as liquidated damages
for loss of a bargain and not as a penalty, an amount
equal to the excess, if any, of the Casualty Value for
such Unit, as of the rental payment date on or next
preceding the date of termination over the net proceeds
of such sale.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other
costs and expenses incurred by reason of the occurrence of
any Event of Default or the exercise of the Lessor's remedies
with respect thereto, including without limitation all costs
and expenses incurred in connection with the return of any
Unit. '

The remedies in this Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be cumu-
lative and may be exercised concurrently or consecutively,
and shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives any
mandatory requirements of law, now or hereafter in effect,
which might 1limit or modify the remedies herein provided,
to the extent that such waiver is not, at the time in ques-
tion, prohibited by law. The Lessee hereby waives any and
all existing or future claims to any offset against the ren-
tal payments due hereunder, and agrees to make such payments
regardless of any offset or claim which may be asserted
by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the
contingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of
any such contingencies or similar contingencies.

§ 11. Return of Units Upon Default. 1If this
Lease shall terminate pursuant to § 10 hereof, the Lessee
shall upon notice from the Lessor forthwith deliver posses-
sion of the Units to the Lessor. Fach Unit returned to the
Lessor pursuant to this § 11 shall (i) be in the same operating
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order, repair and condition as when originally delivered to.
the Lessee, reasonable wear and tear excepted, (ii) meet the
standards then in effect under the Interchange Rules of the
Association of BAmerican Railroads and/or the applicable rules
of any governmental agency or other organization with juris- .
diction and (iii) have attached or affixed thereto any
special device considered an accession thereto as provided in
§ 7 hereof and have removed therefrom any such device not so
considered an accession. For the purpose of delivering
possession of any Units to the Lessor as above requ1red the
Lessee shall at its own cost, expense and rlsk-

(a) forthwith and in the usual manner (including,
but not by way of limitation, giving prompt telegraphic
and written notice to the Association of American
Railroads and all railroads to which any Units have
been interchanged to return the Units so interchanged)
transport or cause the Units to be transported to such
‘point or points as the Lessor may reasonably designate;

(b) permit the Lessor to store such Units on such

tracks (i) for a period of 270 days (commencing on the

~date on which the last such Unit is delivered into
storage) at the risk of the Lessee and without charge
for insurance, rent or storage and (ii) after the term-
ination of said period at the risk of the Lessor at the
Lessee's normal storage charges, which the Lessor agrees
to pay; and '

(c) transport the same to any place on the lines
of railroad operated by the Lessee or any of its Affil-
jates or to any connecting carrier for shipment, all as
directed by the Lessor.

The assembling, delivery and transporting of the Units as
hereinbefore provided shall be at the expense and risk of

the Lessee and are of the essence of this Lease, and upon
application to any court of equity having jurisdiction in

the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants

of the Lessee so to assemble, deliver, store and transport
the Units. During the storage period provided for in clause
{(b){(i) above, the Lessee will, at its own cost and expense,
maintain and keep the Units in good order and repair. During
any storage period, the Lessee will permit the Lessor or any
person designated by it, including the authorized representa-
tive or representatives of any prospective purchaser of any
such Unit, to inspect the same.



Without in any way 11m1t1ng the obligation of the
Lessee under the foregoing provisions of this § 11, the
Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authority,
at any time while the Lessee is obligated to deliver pos-
session of any Unit to the Lessor, to demand and take pos-
session of such Unit in the name and on behalf of the Lessee
from whomsoever shall be in possession of such Unit at the
time.

§ 12. Assignment; Possession and Use. This Lease
shall be not assignable to any person in whole or in part by
the Lessor without the consent of the Lessee or by the Lessee
without the consent of the Lessor, except that the Lessor may,
without the consent of the Lessee, assign all or any part:of
ltS interest in this Lease to any banking or financial insti-
tution acting on its own behalf or as trustee and having a
combined capital and surplus of at least $50 million;
provided, however, that no such assignee shall have any
interlocking relationship with the Lessee within the meanlng
of Section 10 of the Clayton Act. Any such assignment by
the Lessor may be either absolute or as collateral security
for indebtedness of the Lessor. No assignment shall be
binding on the Lessee until written notice thereof has been
given to the Lessee by the Lessor.

No assignee for collateral purposes shall be obli-
gated to perform any duty, covenant or condition required to
be performed by the Lessor under any of the terms hereof; but
on the contrary, the Lessee by its execution hereof acknowl-
edges and agrees that notwithstanding any such assignment each
and all such covenants, agreements, representations and:
warranties of the Lessor shall survive any such assignment and
shall be and remain the sole liability of the Lessor and of
every person, firm or corporation succeeding (by merger,
consolidation, purchase of assets or otherwise) to all or
substantially all of the business assets or goodwill of the
Lessor. Without limiting the foregoing, the Lessee further
acknowledges and agrees that from and after the receipt by
the -Lessee of written notice of an assignment from the
Lessor or from the assignee: (1) all rents and other sums
which are the subject matter of the assignment shall be paid
to the assignee thereof at the place of payment designated
in the notice, and (ii) the assignee shall have the sole
right to exercise all rights, privileges and remedies
(either in its own name or in the name of the Lessor for the
use and benefit of the assignee) which by the terms of this
Lease or by applicable law are permitted or provided to be
exercised by the Lessor.



This Lease and the Lessee's right and interest
herein, and in the options to renew this Lease and in the
right of first refusal to purchase the Units as herein pro-
vided, shall be completely prior to each and every deed of
trust or mortgage or other security instrument and each such
instrument, whether heretofore, now or hereafter in existence
shall in all respects be subject and subordinate to this
Lease and the Lessee's right and interest herein and in such
renewals, rights, obligations and options.

So long as the Lessee shall not be in default under
this Lease, the Lessee shall be entitled to the possession
and use of the Units in accordance with the terms of this
Lease, but, without the prior written consent of the Lessor,
which consent shall not be unreasonably withheld, the Lessee
shall not assign or transfer its leasehold interest under:
this Lease in the Units or any of them, except as herein
provided. The Lessee, at its own expense, will promptly pay
or discharge any and all sums claimed by any party which, if
unpaid, might become a lien, charge, security interest or
other encumbrance (other than an encumbrance created by the
" Lessor or resulting from claims against the Lessor not re-
lated to the ownership of the Units) upon or with respect to
any Unit, including any accession thereto, or the interest
of the Lessor or the Lessee therein, and will promptly dis-
charge any such lien, claim, security interest or other en-
cumbrance which arises. The Lessee shall not, without the
prior written consent of the Lessor, part with the posses-
sion or control of, or suffer or allow to pass out of its
possession or control, any of the Units. The Lessee agrees
not to use, assign or permit the assignment of any Unit
to service involving the regular operation and maintenance
outside the United States of America. No assignment or
sublease entered into by the Lessee hereunder shall relieve
the Lessee of any liability or obligations hereunder which
shall be and remain those of a principal not a surety.

Nothing in this § 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any railroad corporation incorporated under the laws
of any state of the United States of America or the District
of Columbia (which shall have duly assumed the obligations of
the Lessee hereunder) into or with which the Lessee shall have
become merged or consolidated or which shall have acquired
the property of the Lessee as an entirety or substantially as
an entirety, provided that such assignee or transferee will



not, upon the effectiveness of such merger, consolidation or
acquisition, be 1in default under any provision of this Lease.

§ 13. Renewal Option, nght of First Refusal.
Provided that this Lease has not been earlier terminated and
the Lessee is not in default hereunder, the Lessee may by ‘
-written notice delivered to the Lessor not less than 180 days
prior to the end of the original term or the extended term of
this Lease, as the case may be, elect to extend the term of
this Lease in respect of all, but not less than all the Units
then covered by this Lease, for up to three additional
two-year periods commencing on the scheduled expiration of
the original term or the extended term of this Lease, as the
case may be, provided that the aggregate of such extended
term or terms shall not exceed six years, with semiannual
rental payments equal to the Fair Market Rental Value, as
hereinafter defined, of each such Unit then subject to this
Lease at the commencement of such renewal period, payable in
arrears, on January 3 and July 3 in each year of such extended
term.

Fair Market Rental Value for the purposes of this
§ 13 shall be determined on the basis of, and shall be equal
in amount to, the value which would obtain in an arm's-length
transaction between an informed and willing lessee-user
(other than a lessee currently in possession) and an informed
and willing lessor under no compulsion to lease and, in such
determination, the cost of removal from the location of cur-
rent use shall not be a reduction from such value. If on or
before the four months after the delivery of such written
notice of extension of this Lease, the Lessor and the Lessee
are unable to agree upon a determination of the Fair Market
Rental Value of such Units for the purposes of this § 13, such
value shall be determined by a gqualified independent Appraiser.
The term Appraiser shall mean such independent appraiser as
the Lessor may select with the approval of the Lessee, or
failing such approved selection, a panel of three independent
appraisers, one of whom shall be selected by the Lessor, the
second by the Lessee and the third designated by the first
two so selected. The Appraiser shall be instructed to make
such determination within a period of 30 days following
appointment, and shall promptly communicate such determina-
tion in writing to the Lessor and the Lessee. The determina-
tion so made shall be conclusively binding upon both the
Lessor and the Lessee. If a single appraiser is appointed,
his determination of Fair Market Value shall be final. If
three appraisers are appointed, the determination of the



appraiser which differs most from the other two appraisers-
shall be excluded, the remaining two determinations shall be
averaged and the average shall be final. The expenses and
fees of the Appraiser shall be borne by the Lessee.

The Lessor agrees that during the period ending -
six months prior to the last day of the original term or
any extended term of this Lease (provided no Event of Default
hereunder shall have occurred and be continuing) in respect
of any Units it will not sell such Units, or any of them,
unless the Lessor shall have given the Lessee at least 30
business days' prior written notice of such sale, specifying
the sale price and terms of such sale, and the Lessee shall
have had the opportunity to purchase all such Units at
the same price and on the same terms as specified in such -
notice. Such opportunity of the Lessee shall continue for a
period of 20 business days, commencing on the date it '
receives such notice from the Lessor. Upon payment of the
purchase price of any Unit, the Lessor shall upon request of
the Lessee execute and deliver to the Lessee, or to the
Lessee's assignee or nominee, a bill of sale for such Unit
such as will transfer to the Lessee such title to such Unit
as the Lessor derived from the Builder, free and clear of all
liens, security interests and other encumbrances arising
through the Lessor (but without any other warranties).

§ 14. Return of Units upon Expiration of Term.
As soon as practicable on or after the expiration of the
original or extended term of this Lease with respect to any
Unit not purchased by the Lessee, and in any event within
60 days thereafter, the Lessee will, at its own cost and
expense, at the request of the Lessor, deliver possession of
all such Units to the Lessor upon such storage tracks as the
Lessor may reasonably designate, or, in the absence of such
designation, as the Lessee may select, and permit the Lessor
to store such Units on such tracks for a period not exceeding
150 days (commencing on the date on which the last such Unit
is delivered into storage) and transport the same, at any time
within such 150-day period, to any reasonable place on lines
of railroad, or to any connecting carrier for shipment, all as
directed by the Lessor, the movement and storage of such Units
to be at the expense and risk of the Lessee. During any -such
storage period the Lessee will permit the Lessor or any person
designated by it, including the authorized representative or
representatives of any prospective purchaser of such Units, to
inspect the same; provided, however, that the Lessee shall not
be liable, except in the case of negligence of the Lessee or
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. of its employees or agents, for any injury to, or the death
of, any person exercising, either on behalf of the Lessor or
any prospective purchaser, the rights of inspection granted
under this sentence. The assembling, delivery, storage and
transporting of the Units as hereinbefore provided are of the
essence of this Lease, and upon application of any court of
equity having jurisdiction in the premises, the Lessor shall
be entitled to a decree against the Lessee requiring specific
performance of the covenants of the Lessee so to assemble,
deliver, store and transport the Units. Each Unit returned to
the Lessor pursuant to this § 14 shall (i) be in the same"
operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear excepted,
(ii) meet the standards then in effect under the Interchange
Rules of the Association of American Railroads and/or the
applicable rules of any governmental agency or other organiza-
tion with jurisdiction and (iii) have attached or affixed
thereto any special device considered an accession thereto as
provided in § 7 hereof and have removed therefrom any such
device not so considered an accession.

§ 15. Repreéentations and Warranties; Opinions
of Counsel. (a) The Lessee represents and warrants for the
benefit of the Lessor that:

(i) the Lessee is a corporation duly organized
and validly existing in good standing under the laws of
its state of incorporation and is duly qualified and
authorized to do business wherever necessary to carry on
its present business and operations and to own its prop-
erties and to perform its obligations under this Lease,
the Purchase Agreement, and the Assignment;

(ii) the Lessee has the full power, authority and
legal right to carry on its business as now conducted
and to enter into and perform its obligations under this
Lease, the Purchase Agreement and the Assignment, and
the execution, delivery and performance of this Lease,
the Purchase Agreement and the Assignment have been duly
authorized by all necessary corporate action on the part
of the Lessee;

(iii) the Lessee is not a party to any agreement or
instrument or subject to any charter or other corporate
restriction which will materially adversely affect its
ability to perform its obligations under this Lease, the
Purchase Agreement or the Assignment;
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(iv) neither the execution and delivery of this
Lease, the Purchase Agreement or the Assignment nor the
consummation of the transaction herein or therein con-
templated or the fulfillment of, or compliance with,
the terms and provisions hereof and thereof will con-
flict with, or result in a breach of, any of the terms,
conditions or provisions of any law, or any regulation,
order, injunction or decree of any court or governmental
instrumentality, or of the corporate charter or the
by-laws of the Lessee or of any bond, debenture, note,
mortgage, indenture, agreement or other instrument to
which the Lessee is now a party or by which it may be
bound, or constitute (with the giving of notice or the
passage of time or both) a default thereunder;

(v) no mortgage, deed of trust or other lien of
any nature whatsoever which now covers or affects, or
which may hereafter cover or affect, any property or
interest therein of the Lessee, now attaches or here-.
after will attach to the Units or in any manner affects
or will affect adversely the Lessor's right, title and
interest therein; provided, however, that such liens
may attach to the leasehold interest of the Lessee here—
under in and to the Units;

(vi) no authorization or approval is required from
any governmental or public body with respect to the
entering into or performance by the Lessee of this Lease,
the Purchase Agreement or the Assignment;

(vii) this Lease, the Purchase Agreement and the
Assignment have been duly authorized, executed and deli-
vered by the Lessee and, assuming due authorization,
execution and delivery thereof by the other parties
thereto, are legal, valid and binding agreements, en-
forceable in accordance with their terms; subject as
to enforcement of remedies, to applicable bankruptcy,
insolvency, reorganization, moratorium or other 51m11ar
laws affecting creditors' rights generally;

(viii) on or prior to the First Delivery Date (as
defined in clause (b) below) this Lease, the Purchase
Agreement and the Assignment shall have been duly filed
and recorded with the Interstate Commerce Commission
pursuant to Section 20c of the Interstate Commerce Act
and no other filing or recordation will be necessary to
protect the Lessor's interest in and to the Units under
the Lease;



_ (ix) at the time of the delivery and acceptance of
the Units under this Lease, no material adverse change
shall have occurred in the financial condition of the
Lessee since the date of the Lessee's last published
annual report- and

(x) the financial statements contained in the, ‘
Railroad Annual Report Form R-1 (or Form A, as the case.
may be) of the Lessee for the three fiscal years ended
December 31, 1977, correctly set forth the financial
condition of the Lessee as of the dates and the results
of operations thereof for the periods covered thereby .
and the Lessee has furnished the Lessor with copies of
such financial statements.

(b) The obligations of the parties hereto to enter
into a lease pursuant hereto of the Units shall be subject to
the receipt by each such party on or prior to the first date
of delivery of any Unit pursuant to the Purchase Agreement
and the Assignment (such date being herein called the First
Delivery Date) of the following documents, each dated the
First Delivery Date:

(i) a certificate of the President or a Vice Presi-
dent of the Lessee to the effect that (a) the representa-
tions and warranties set forth in § 15(a) hereof are
true and correct as of the First Delivery Date, (b) this
Lease is in full force and effect and (c¢) no Event of
Default has occurred or is continuing hereunder;

(ii) the written opinion of counsel for the Lessee
(who may be an employee of the Lessee), addressed to
the Lessor, in scope and substance satisfactory to the
Lessor and its counsel, to the effect set forth in
clauses (a)(i), (ii), (iv), (v), (vi), (vii) and (viii);

. (iii) a certificate of the Chief Mechanical Offi-
cer of the Lessee as to his opinion that each Unit
will have a useful economic life of at least 19.5
years and an anticipated residual value at the end of
the basic lease term in respect of such Unit , of at
least 20% of the Purchase Price thereof;

(iv) the written opinion of counsel for the Les-
sor (who may be an employee of the Lessor), addressed
to the Lessee, to the effect that:



A. the Lessor is a corporation legally incor-
porated and validly existing, in good standing
under the laws of the jurisdiction of its incorpora-
tion with corporate power to enter into this Lease;
and

B. this Lease and the Assignment have been
duly authorized, executed and delivered by the '
Lessor and constitute the legal, valid and binding
agreement of the Lessor enforceable in accord-
ance with their respective terms.

In giving the opinions specified in subparagraphs
(b)(ii) and (iv) of this § 15, counsel may qualify any opinion
to the effect that any agreement is a legal, valid and binding
instrument enforceable in accordance with its terms by a
general reference to limitations as to enforceability imposed
by bankruptcy, insolvency, reorganization, moratorium or other
similar laws affecting the enforcement of creditors' rights
generally. ' o

§ 16. Recording. The Lessee, at its own expense,
will cause this Lease, the Purchase Agreement and the Assign-
ment to be filed and recorded with the Interstate Commerce
Commission in accordance with Section 20c of the Interstate
Commerce Act. The Lessee will from time to time do and per-
form any other act and will execute, acknowledge, deliver,
file, register, record (and will refile, reregister, deposit
and redeposit or rerecord whenever required) any and all
further instruments required by law or reasonably requested
by the Lessor for the purpose of proper protection, to its
satisfaction, of the Lessor's interest in the Units, or
for the purpose of carrying out the intention of this Lease;
and the Lessee will promptly furnish to the Lessor evidences
of all such filing, registering, depositing or recording,
and an opinion or opinions of counsel for the Lessee with
respect thereto satisfactory to the Lessor. This Lease shall
be filed and recorded with the Interstate Commerce Commission
prior to the delivery and acceptance hereunder of any Unit.

§ 17. 1Income Taxes. The Lessor and the Lessee
agree that the Lessor has assumed that it will receive in
this transaction the benefit of the following assumptions
(the "Tax Benefits") for the purpose of determining its
liability for Federal, state and local income taxes:

(i) this Lease constitutes a true lease, (ii) the Lessor is
the lessor and the Lessee is the lessee under this Lease,




(iii) the Lessor is entitled to the investment tax credit
allowed under Section 38 and related sections of the Internal
Revenue Code of 1954, as amended to the date hereof (the
"Code"), in an amount equal to 10% of the entire Purchase
Price of the Units and available based on the assumption that
each Unit is placed in service by the Lessor in the taxable
year of the Lessor during which the date of acceptance of
such Unit occurs under this Lease (the "Investment Tax
Credit"), (iv) the Lessor is entitled to (A) depreciate the
entire Purchase Price of the Units using the double-declining
balance method of depreciation authorized by Section 167(b) (2)
of the Code from the date of acceptance of each Unit under
this Lease over an asset depreciation range of 12 years which
is the lower limit for an asset described in Asset Guideline
Class No. 00.25 as provided in Rev. Proc. 77-10, (B) switch,
without the prior consent of the Commissioner of Internal
Revenue, to the sum-of-the-years-digits method of depreciation
authorized by Section 167(b)(3) of the Code, when most
beneficial to the Lessor, in accordance with Treas. Reg. §

1. 167(a)—(ll)(c)(l)(111) and (C) adopt the modified half-year
convention described in Treas. Reg. § 1. 167(a)—(ll)(c)(2)(11)
in accordance with Section 167(m) of the Code, (v) the Units
may be depreciated to an estimated gross salvage value of 10%
of the Purchase Price of the Units which will be reduced by
10% of the Purchase Price of such Units as provided in
Section 167(f) of the Code (subsections (iv) and (v) of this
paragraph being hereinafter referred to collectively as the
"Depreciation Deduction"), (vi) the marginal corporate tax
rates applicable to the Lessor's income shall not be less
than the rates in effect as of the date hereof and (vii) all
amounts includible in Lessor's gross income with respect to
this Lease shall be treated as derived from or allocated to
sources within the United States.

The Lessee agrees that neither it nor any corpora-
tion controlled by it, in control of it, or under common
control with it, directly or indirectly, will at any time
take any action, or fail to take any action or file any
returns, certificates or other documents inconsistent with
‘the foregoing contemplated Tax Benefits (except that the
Lessee may take such action as may be deemed by the Lessee
to be necessary in consequence of, and file returns in
connection with, any use of the Units outside the United
States; provided, however, that the Lessee will remain liable
for all its indemnities under this § 17) and that the Lessee
will file such returns, take such action and execute such
documents, and keep and make available for inspection and




copying by the Lessor such records (other than the Lessee's
corporate income tax returns), as may be reasonable and
necessary to facilitate accomplishment of the intent hereof.

The Lessee further agrees that by not later than
the first date of acceptance of a Unit under this Lease
it will deliver, or cause to be delivered, to the Lessor an
opinion of an appropriate officer or engineer of the Lessee
addressed to the Lessor and satisfactory in form and sub-
stance to the Lessor that the Units have a useful life of
at least 19.5 years, that the Units will have a fair market
value at the end of the original term of this Lease at least
equal to 20 percent of the Purchase Price thereof without
including in such value any increase or decrease for infla-
tion or deflation during the term of this Lease and after
subtracting from such value any cost to the Lessor for
removal and delivery of possession of the Units to the Lessor
at the end of the original term of this Lease and that the
Units are not limited use property within the meaning of: Rev.
Proc. 76-30. '

The Lessee represents and warrants that (i) no
portion of the Units constitutes property the construction,
reconstruction or erection of which was begun before April 1,
1971, and the entire Purchase Price of the Units qualifies.
for the 10% Investment Tax Credit; (ii) at the time the
Lessor becomes the owner of the Units, the Units will be
"new section 38 property" within the meaning of Section 48(b)
of the Code and the entire Purchase Price of the Units will
qualify for the full 10% Investment Tax Credit; (iii) at the
time the Lessor becomes the owner of the Units, the Units
will not have been used by any person so as to preclude "the
original use of such property" within the meaning of Sections
48(b) and 167(c)(2) of the Code from commencing with the
Lessor; (iv) at the time the Lessor becomes the owner of
the Units, no investment credit, depreciation or other tax
benefits will have been claimed by any person with respect
thereto; (v) at all times during the term of this Lease,
the Units will constitute "Section 38 property" within the
meaning of Section 48(a) of the Code as in effect on the
date hereof; (vi) the Lessee will not claim that it is the
owner of the Units at any time prior to the exercise by the
Lessee of any option granted to the Lessee under this Lease
to purchase the Units; (vii) each item of income, deduction
and credit of the Lessor in respect of this Lease will be
allocable to or derived from sources within the United States;
(viii) the basis of each Unit will be at least equal to its



Purchase Price; (ix) each Unit will be placed in service by
the Lessor at the time such Unit becomes subject to this
Lease; (x) the Units fall within Asset Guideline Class No.
00.25 and may be depreciated over 12 years; (xi) it is rea-
sonable to estimate that each Unit will have a fair market
~value at the expiration of the original term of this Lease
with respect to such Unit of at least 20% of the Purchase
Price of such Unit (without including in such value any
increase or decrease for inflation or deflation during such
term and after subtracting from such value any cost to the
Lessor for removal and delivery of possession of such Unit to
the Lessor at the end of such term); (xii) it is reasonable
to estimate that each Unit will have a useful life of 19.5
years; and (xiii) it is reasonable to estimate that each Unit
will be useful or usable by the Lessor at the end of the
original term of this Lease with respect to such Unit for
purposes other than continued leasing or transfer to any
member of the Lessee Group (as defined in Revenue Procedure
75=21) and no such Unit will be "limited use property"” within
the meaning of Revenue Procedure 76-30.

If the Lessor shall lose, or shall not have, or
shall lose the right to claim or shall suffer a disallowance
of or shall be required to recapture, all or any portion of
the Tax Benefits with respect to all or part of any Unit
due to (a) the sale or other disposition of any Unit or the
interest of the Lessor therein after the occurrence of an.
Event of Default under the Lease, (b) an amendment to the
tax laws or any regulations thereunder (including, without
limitation, any change in the income tax rates under Federal
or any applicable state or local laws from those in effect
on the date hereof) which is adopted on or prior to the
delivery date of any such Unit, (c) an amendment to the
tax laws or any regulations thereunder (including, without
limitation, any change in the income tax rates under Federal
or any applicable state or local laws from those in effect
on the date hereof) which is adopted subsequent to the deliv-
ery date of any Unit if the effective date thereof shall be
on or prior to the delivery date of such Unit, (d) the incor-
rectness or inaccuracy in law or in fact of any representa-
tion or warranty made by the Lessee (including, without
limitation, those made in the preceding paragraph of this
§ 17), or the breach by the Lessee of any of its agreements
hereunder, or the incorrectness or inaccuracy of any state-
ment made in the opinion delivered pursuant to the third
paragraph of this § 17, or (e) any act or omission of the
Lessee, whether or not such act or omission is permitted by



this Lease, then in any such case, (i) the Lessee shall pay
the Lessor, on the first date provided in this Lease for the
payment of installments of rental hereunder after the date

on which the liability of the Lessee hereunder shall become
fixed as hereinafter provided in the ninth and tenth para- .
graphs of this § 17, an amount (the "Lump Sum Payment") which
(after deduction of all income taxes required to be paid by
the Lessor on the receipt of such amount, under the laws of"
the United States or any political subdivision thereof, cal-
culated on the assumption that such taxes are payable at the
marginal tax rate assumed by the Lessor in originally evaluat-
ing this transaction) shall be equal to the sum of the Tax
Payment (as defined in the ninth paragraph of this § 17) made
by the Lessor plus all interest and penalties paid by the
Lessor with respect to the Tax Payment and (ii) the rent set
forth in § 3 hereof payable by the Lessee to the Lessor on
each of the dates provided in this Lease shall be increased
commencing with the first such date following the date on
which the liability of the Lessee hereunder shall become

fixed as hereinafter provided, by an amount which, when taken
together with the rental installments due to be paid to the
Lessor on such dates under this Lease, will in the reasonable
opinion of the Lessor maintain the Lessor's after-tax rate of
return on and rate of recovery of the Lessor's investment and
the Lessor's annual net cash flows (computed on the same
assumptions as utilized by the Lessor in originally evaluating
this transaction) in respect of such Unit hereunder and under
this Lease at the same level that would have been available

if the Lessor had been entitled to utilization of all of the
Tax Benefits. 1In the event that this Lease is terminated

with respect to any Unit prior to the time the Lessee is
obligated to make payments to the Lessor as set forth in the
preceding sentence (either because no such payment obligation
had become fixed under such sentence prior to such termination
or because the due date of such payment or payments shall
occur following such termination), then the Lessee shall pay
to the Lessor, in lieu of such payment or payments, on or
before 30 days after the liability of the Lessee in respect
of such termination and hereunder shall become fixed as
hereinafter provided, such lump sum (calculated in the same
manner as set forth in the preceding sentence, and, in the
case of a termination in connection with a Casualty Occurrence
making necessary adjustments for any previous revision of the
Casualty Values pursuant to the second sentence of the
seventh paragraph of this § 17) as shall be necessary in the
reasonable opinion of the Lessor to maintain the Lessor's
after-tax rate of return on and rate of recovery of the
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Lessor's investment and the annual net cash flows (computed

on the same assumptions as utilized by the Lessor in originally
evaluating this transaction) in respect of such Unit hereunder
and under this Lease at the same level that would have been
available if the Lessor had been entitled to utilization of

all such Tax Benefits.

, If any item of income, credit or deduction with
respect to any Unit shall not be treated as derived from or
allocated to sources within the United States in the Lessor's '
Federal income tax return for a given year, then the Lessee
shall pay to the Lessor on the first day thereafter provided
for in this Lease for the payment of installments of rental
hereunder, an amount which, after deduction of all income
taxes required to be paid by the Lessor on the receipt of -
such amount under the laws of the United States or any -
political subdivision thereof (calculated on the assumption
‘that such taxes are payable at the highest then applicable.
marginal tax rate), shall be equal to the foreign tax credits
which the Lessor would have been entitled to with respect to
such taxable year but for the Lessor's participation in the
transactions contemplated by this Lease plus interest and
penalties, if any, associated with such loss. The Lessee
will maintain records sufficient to verify its use of the -
Units outside of the United States, which use shall, as
warranted above in this § 17, in no event be the result of
the Units having been placed in regular assigned service
outside of the United States, and Lessee shall furnish such
records to the Lessor for Federal income tax audit purposes,
upon receipt of 30 days' written notice.

The Lessee acknowledges that the schedule of
Casualty Values included in § 7 of this Lease has been com-
puted on the assumption that the Lessor shall be entitled
to the Tax Benefits. Accordingly, in the event the Lessee
becomes obligated under the provisions of this Lease to pay
additional sums to the Lessor pursuant to this § 17, the
said schedule of Casualty Values shall be revised as may
be necessary in the reasonable opinion of the Lessor so that
the amount payable by the Lessee in connection with any
Casualty Occurrence shall be sufficient to maintain the
Lessor's after-tax rate of return on and rate of recovery
of the Lessor's investment and the annual net cash flows
(computed on the same assumptions as utilized by the Lessor
in originally evaluating this transaction) at the same level
that would have been available to the Lessor upon payment of
Casualty Value had the Tax Benefits been allowed in full.



The revised schedule of Casualty Values shall be applled to
any payment of Casualty Value paid after the liability.of the’
Lessee hereunder shall become fixed as hereinafter provided
regardless of the date of the Casualty Occurrence. Further-
more, with respect to any previous payment of Casualty Value
under this lease by the Lessee after a Casualty Occurrence
but prior to the aforementioned revision of the Casualty
Value with respect to such Unit, the Lessee shall pay to the
Lessor, in a lump sum, the additional amount, in excess of -
the Casualty Value actually paid, that Lessee would have been
required to pay had the liability of the Lessee hereunder
become fixed prior to the date of the original payment, and.
had the Schedule of Casualty Value, accordingly, been.revised
as prov1ded above. :

Anything in the fifth paragraph of this § 17’to?the
contrary notwithstanding, the Lessee shall not be required to
make any payment to the Lessor provided for herein if. the
Lessor shall have lost, or shall not have, or shall have lost
the right to claim, or shall have suffered a disallowance of,
or shall have been required to recapture all or any portion of
any Tax Benefit solely because one or more of the following
events (hereinafter called "Excluded Events") has occurred:

(i) a Casualty Occurrence with respect to such
Unit, if the Lessee shall have paid to the Lessor the
amounts stipulated under § 7 of this Lease, as the same
may be revised pursuant to the preceding paragraph;

(ii) a voluntary transfer or other voluntary dispo-
sition by the Lessor of any interest in such Unit or the
voluntary reduction by the Lessor of its interest in the
rentals from such Unit or any transfer or disposition by
the Lessor resulting from bankruptcy or other proceed-
ings for the relief of debtors in which the Lessor is
the debtor (whether voluntary or involuntary) of any
interest in such Unit or in the rentals therefor under
this Lease unless, in each case, an Event of Default
under this Lease shall then have occurred and be con-
tinuing; ,

(iii) the failure of the Lessor to timely claim its
-portion of the Investment Tax Credit or the Depreciation
Deduction, as applicable, in its Federal income tax
return for the appropriate year unless the Lessor shall

. have received an opinion of its independent tax counsel
to the effect that the Lessor is not entitled to claim
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“such Investment Tax Credit or Depreciation Deduction or
the failure of the Lessor to follow proper procedure in .
claiming the Tax Benefits; or

(iv) the failure of the Lessor to have sufficient
liability for tax against which to credit its portion
of such Investment Credit or sufficient income to bene-
fit from the Depreciation Deduction, as applicable.

- In the event a claim shall be made against the
Lessor which, if successful would result in payment by the
Lessee of amounts pursuant to the fifth paragraph of this
§ 17, and if, in the opinion of the Lessee's in-house tax
- counsel or, in the event the opinion of such counsel is not
acceptable to the Lessor, independent tax counsel who is
acceptable to the Lessor selected by the Lessee (herein
referred to as "Counsel”) a bona fide defense to all or a-
portion of such claim exists, the Lessor shall, upon the
request of and at the expense of the Lessee, contest such
claim in such forum as the Lessor, in its sole judgment,
shall select; provided, however, that the Lessee shall first
have indemnified the Lessor for all liabilities and expenses
which may be entailed therein and shall have furnished the
Lessor with such reasonable security therefor as may be
requested. The Lessor may, at its option, take such action
prior to making payment of any tax and interest and/or
penalty attributable to the disallowance or recapture with
respect to the Lessor of all or any portion of the Tax
Benefits with respect to any Unit (a "Tax Payment") or may.
make such Tax Payment and then sue for a refund. If the
Lessor takes such action prior to making such Tax Payment,
such sums payable hereunder need not be paid by the Lessee
while such action is pending; provided that the Lessee shall
pay the liabilities and expenses relating to such action when
and as the same shall become due. In such case, if the Final
Determination (as such term is defined in the next succeeding
paragraph hereof) shall be adverse to the Lessor the amounts
payable hereunder shall be computed by the Lessor as of the
date of such Final Determination and the Lessee shall on the
rental payment date under this Lease next succeeding such
Final Determination (i) pay to the Lessor the amount of the
Lump Sum Payment plus interest thereon from the date the Tax
Payment is made by the Lessor to the date the Lessee reim-
burses the Lessor therefor at the rate of interest charged by
First National City Bank to its prime commercial customers on
short-term unsecured borrowings (the "Prime Rate") in effect
on the date of such Final Determination; and (ii) commence




payment of the increased rent payable pursuant to the fifth :
paragraph of this § 17. If the Lessor makes such Tax Payment
prior to contesting the matter and then either sues for a :
refund or does not contest such Tax Payment because the
Lessee has not requested the Lessor to do so in accordance
with the terms of this paragraph, the Lessee shall on the
first rental payment date under this Lease after such Tax
Payment (i) pay to the Lessor the amount of the Lump Sum
Payment plus interest thereon from the date such Tax Payment
is made by the Lessor to the date the Lessee reimburses the
Lessor therefor at the Prime Rate in effect on the date of
such Final Determination; and (ii) commence payment of the
increased rent payable pursuant to the fifth paragraph of
this § 17. If the Lessor sues for a refund after making
such Tax Payment, and if the Final Determination shall

be in favor of the Lessor, no future payments shall be due
hereunder in respect of such matter (or an approprlate
reduction shall be made if the Final Determination is partly
in favor of and partly adverse to the Lessor). In addition,
the Lessee and the Lessor shall adjust their accounts so:
that (a) the Lessor pays to the Lessee (x) an amount equal
to the amount of the tax indemnity theretofore paid by the
Lessee to the Lessor in respect of such matter (or a propor-
tionate part thereof if the Final Determination is partly
adverse to the Lessor) on or before such next succeeding
rental payment date together with interest thereon at the
interest rate then being paid on tax overpayments by the
United States for the period from the date such sums were
paid to the Lessor by the Lessee to the date the Lessor pays
to the Lessee an amount equal to such sums, and (y) the
amount of any penalty or interest refunded to the Lessor as
‘a result of such Final Determination and any interest paid
to the Lessor by the government on such refund, promptly
upon receipt thereof and (b) the Lessee pays to the Lessor
an amount equal to interest at the Prime Rate on the amount
0of the tax refund made with respect to the Tax Payment
(excluding any interest or penalty included therein) for

the period from the date of the original payment of the Tax
Payment by the Lessor to the date such tax refund is received
by the Lessor, such Prime Rate to be calculated in either
case as from time to time in effect during the respective
periods. Notwithstanding the foregoing, the Lessor may elect
not to contest (or to discontinue any contest in respect of)
any such claim which it is otherwise required to commence in
accordance with this paragraph, if the Lessor waives the
Lessee's liability to indemnify the Lessor with respect to
the Tax Benefits involved in respect of such claim.

"Final Determination" for the purpose of this
Agreement, means a final decision of the Internal Revenue
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Service or a court of competent jurisdiction after all
allowable appeals requested by the Lessee pursuant to the
preceding paragraph (other than an appeal or petition for
certiorari to the Supreme Court of the United States unless
the Lessor elects to file such appeal or petition) have been
exhausted by either party to the action. Except as contem-
plated by the preceding paragraph, neither concession by the
Lessor of any of the aforementioned Tax Benefits in the
overall settlement of a controversy with the Internal Revenue
Service either at the administrative level or at the court
level nor the failure to recover a refund in whole or in part
with respect to the disallowance of such Tax Benefit which is
the result of a setoff against a claim for refund based upon
the loss of such Tax Benefits where the matters set off do
not relate to such Tax Benefits will constitute an adverse.
"Final Determination" causing the aforementioned additional
payments to accrue to the Lessor. '

In the event and to the extent that the cost or
value of any replacement, improvement and/or addition to a-
Unit or any expenditure by the Lessee in respect of any Unit
or this Lease or any agreement contemplated by the Participa-
tion Agreement (hereinafter called "Additional Expenditures")
made by the Lessee, under and pursuant to the terms of this
Lease or otherwise, 1is required to be included in the gross
income of the Lessor for Federal, state or local income tax
purposes at any time prior to the time such Unit is disposed
of in a taxable transaction, then the Lessee hereby agrees
that it will pay to the Lessor on each of the dates provided
in this Lease for payment of the installments of rental here-
under in respect of such Unit commencing with the first such
date following the date on which the Lessor furnished written
notice to the Lessee that such inclusion is required, such
sums which, when taken together with the rental installments
due on such dates under this Lease in respect of such Unit,
will, in the reasonable opinion of the Lessor maintain the
Lessor's after-tax return on and rate of recovery of invest-
ment and the annual net cash flows (computed on the same
assumptions as utilized by the Lessor in originally evaluating
this transaction) in respect of such Unit hereunder and under
this Lease at the same level that would have been available if
the cost or value of such Additional Expenditures had not been
treated as income to the Lessor.

In the event that the Lessee shall pay all or any
portion of any installment of rent under this Lease prior
to the date upon which such payment is herein required to
be made, the Lessee shall pay to the Lessor an amount which,
after deduction of all taxes and other charges in respect



of the receipt of such amount under the laws of any Federal,
state or local governmental or taxing authority in the United
States or under the laws of any foreign country or subd1v1-'
sion of any taxing authority thereof (calculated on the
assumption that such taxes are payable at the highest then
applicable marginal tax rate), shall be equal to the excess
of (A) the taxes and other charges payable by the Lessor in
that year as a result of the receipt of such installment of
~rental over (B) the taxes and other charges that would have
been payable in that year by the Lessor had such installment
of rent been paid by the Lessee on the date upon which such
- payment is herein required to be made. To the extent that
the Lessor realizes an offsetting benefit in a subsequent
year, an offsetting repayment will be made in an amount .
which preserves the Lessor's yield and does not exceed

the amount paid to the Lessor under thlS provision.

In the event that the Tax Benefits with respect to
any Unit as set forth in the first paragraph of this § 17
increase due to an amendment to the tax laws which has an
effective date on or prior to the delivery date of such Unit
(whether or not adopted on or prior to such delivery date)
the installments of rent payable under this Lease shall be
adjusted to cause the Lessor's after~tax rate of return on
and rate of recovery of investment and annual cash flows
(computed otherwise on the same assumptions as utilized by
the Lessor in originally evaluating this transaction) to
remain at the same level that would have been available to
the Lessor had the Tax Benefits not so increased, provided, .
however, that no reduction of any installment of rent payable
under this Lease shall be made (a) if the Lessor, for whatever
reason, chooses not to take advantage of -any such increase in
the Tax Benefits or (b) to the extent that any such reduction
would result in the transaction's not meeting the economic
tests set forth in Revenue Procedures 75-21 and 75-28. '

The Lessee's and the Lessor's agreements to pay
any sums which may become payable pursuant to this § 17 shall
survive the expiration or other termination of this Lease.

For purposes of this § 17, the term "Lessor" shall
‘include all members of any affiliated group of which the
Lessor is a member if consolidated, joint or combined
returns are filed for such affiliated group for Federal,
state or local income tax purposes.

§ 18. Interest on Overdue Rentals. Anything
to the contrary herein contained notwithstanding, any non-
payment of rentals and other obligations due hereunder
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shall result in the obligation on the part of the Lessee
promptly to pay, to the extent legally enforceable, an
amount equal to 12% per annum of the overdue rentals and
other obligations for the period of time during which
they are overdue or such lesser amount as may be legally
enforceable.

§ 19. Quiet Enjoyment and Miscellaneous. Not-
withstanding the disclaimers contained in § 9 hereof, the
Lessor covenants that if, and so long as, the Lessee keeps
and performs each and every covenant, condition and agree-
ment to be performed or observed by it hereunder, the Les-
see shall quietly enjoy the Units leased hereunder without
hindrance or molestation by the Lessor or any other person
lawfully claiming the same by, through or under the Lessor.

: '§ 20. Notices. Any notice required or permltted
to be given by either party hereto to the other shall be
deemed to have been given when mailed, first class certi-
fied, addressed as follows:

(a) 1f to the Lessor, at One Constitution Plaza,
Hartford, Connecticut 06115, Attention of Corporate
Trust Department, and

(b) 1f to the Lessee, at 3253 East Trafficway,
Springfield, Missouri 65802, Attention of Vice
President--Finance, :

or addressed to elither party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 21. Severability; Effect and Modification of
Lease. Any provision of this Lease which is prohibited or
unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibi-
tion or unenforceability without invalidating the remaining
provisions hereof, and any such prohibition or unenforce-
ability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other Jjurisdiction.

This Lease exclusively and completely states
the rights of the Lessor and the Lessee with respect to
the leasing of the Units and supersedes all other agree-
ments, oral or written, with respect thereto. No varia-
tion or modification of this Lease and no waiver of any
of its provisions or conditions shall be valid unless in
writing and signed by duly authorized signatories for the
Lessor and the Lessee.



§ 22. Execution. This Lease may be executed
in several counterparts, such counterparts together con-
stituting but one and the same instrument. Although for
convenience this Lease is dated as of the date first set
forth above, the actual date or dates of execution hereof
by the parties hereto is or are, respectively, the date
or dates stated in the acknowledgments hereto annexed.

§ 23. Law Governing. The terms of this Lease
and all rights and obligations hereunder shall be governed
by the laws of the State of Missouri; provided, however,
that the parties shall be entitled to all rights conferred
by Section 20c of the Interstate Commerce Act. S

"~ § 24. Right to Perform. If the Lessee fails’ to
perform or comply with any of its agreements contained herein,
the Lessor may upon notice to the Lessee itself perform or
comply with such agreement and the amount of the reasonable
cost and expenses of the Lessor incurred in connection with
such performance or compliance, together with interest on such
amount at the rate of 12% per annum shall be payable by the
Lessee upon demand. No such performance or compliance by the
Lessor shall be deemed a waiver of the rights and remedies of’
the Lessor against the Lessee hereunder.

§ 25. Immunities; No Recourse. It is expressly
understood and agreed by and between .the parties hereto, any-
thing herein to the contrarty notwithstanding, that each and
all the representations, warranties, undertakings and agree-
ments herein made on the part of the Lessor are each and
every one of them made and intended not as personal represen-
tations, warranties, undertakings and agreements by the
Lessor in its individual capacity, or for the purpose or with
the intention of binding the Lessor personally, but are made
and intended for the purpose of binding only the Trust Estate
as such term is used in the Trust Agreement, and this Lease
is executed and delivered by the Lessor solely in the exercise
of the powers expressly conferred upon it as trustee under
the Trust Agreement; and except in the case of gross negligence
or wilful misconduct, no personal liability or personal
responsibility is assumed by or shall at any time be asserted
or enforceable against the Lessor on account of any represen-
tation, warranty, undertaking or agreement herein of the
Lessor, either express or implied, all such personal liability,
if any, being expressly waived and released by the Lessee.

IN WITNESS WHEREOF, the parties hereto have
executed or caused this instrument to be executed as of



the date first above written.

[Corpofate Seal]

Attest:

/ A/
[ Aut%ﬁ?iiéi/ggﬁiéer

[Corporate Seal]

Attest:

Assistant Secretary

THE CONNECTICUT BANK AND TRUST
COMPANY, as Trustee as aforesaid,

R

Authorlzed Offlcer

ST. LOUIS-SAN FRANCISCO
RAILWAY COMPANY,

by

Vice President



STATE OF CONNECTICUT, )
) ss.:
COUNTY OF HARTFORD, )

On this /9¢Z of ijz/k 1978, before me per-
sonally appeared /5'&/,,(;L aw , to me personally known, who,
being by me duly sworn, says that he is an Authorized Officer
of THE CONNECTICUT BANK AND TRUST COMPANY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation and that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and and he acknowledged that the execution
of the foregoing instrument was the free act and deed of .said
corporation.

Notary Public

. . BARBARA S. KACICH
[Notarial Seal] NOTARY PUBLIC

. o . MY COMMISSION EXPIRES MARCH 31, 1982
My Commission expires T

STATE OF MISSOURI, )

) ss.:
CITY OF ST. LOUIS, )
On this day of 1978, before me per-
sonally appeared , to me personally known

who, being by me duly sworn, says that he is President of
ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY, that one of

the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public
[Notarial Seal]

My Commission expires



L-41

SCHEDULE A TO LEASE

Lessee's Unit Total
Place of Road Numbers Base Base
ype Quantity Delivery {Both Inclusive) Price Price

1,000 h.p. diesel
lectric locomotive 8 St. Iouis, 950-957 $625,000 $5,000,000
‘Missouri '



